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PROCEEDI NGS
(11:11 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent
next this norning in Case 10-8145, Smth v. Cain.

M . Shannmugam

ORAL ARGUMENT OF KANNON K. SHANMUGAM
ON BEHALF OF THE PETI TI ONER

MR. SHANMUGAM  Thank you, M. Chief
Justice, and may it please the Court:

In Brady v. Maryland, this Court established
the now-fam liar principle that the prosecution nust
hand over all favorable material evidence to the defense
before trial. This case presents a flagrant violation
of that principle.

The Orleans Parish district attorney's
of fice produced al nost no rel evant evidence to the
defense before Petitioner's trial, and Petitioner was
convicted of first degree nmurder based solely on the
testinmony of a single eyew tness. Unbeknownst to the
def ense, however, that eyewitness had told the police on
mul tiple occasions that he could not identify any of the
perpetrators or, as he put it, that he would not know
themif he saw them

The suppression of those statenments al one

justifies a newtrial, but the district attorney's
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office in this case also engaged in the whol esal e
suppressi on of statements of numerous ot her witnesses,
statenents that further underm ned the sole eyew tness
identification of Petitioner and, nore broadly, cast
doubt on Petitioner's involvenent and role in the
shoot i ng.

If all of that information had been
di sclosed to the defense before trial, the jury surely
woul d have viewed this case in a conpletely different
light. The trial court therefore erred by rejecting
Petitioner's Brady claim and its judgnent should be
reversed.

In our view, in order to-.conclude that
Petitioner is entitled to a newtrial here, this Court
need do nothing nore than to consider the suppressed
statenents of the key eyew tness, Larry Boatner.
Respondent concedes that those statenments were wthheld
fromthe defense before trial, and argues only that the
failure to disclose those statements was not
prej udici al .

Those statements, however, could not have
nore clearly contradicted Boatner's confi dent
i dentification of Petitioner at trial --

JUSTI CE GINSBURG. Wasn't there a picture?

Boatner saw a picture in the newspaper and that turned
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on the light for him right? It wasn't any police
suggestion?

MR. SHANMUGAM That is correct. The basis
for Boatner's identification was that he saw a
phot ograph in the New Ol eans newspaper of Petitioner.
It was in connection with an article describing the
shootings and suggesting that Petitioner was one of the
suspects in the case. And that was what led to his
prior identification out of court.

But just to be clear, Justice G nsburg, we
are not arguing today that the identification was
sonehow constitutionally problematic. At nost, we are
arguing that the identification was of questionable
validity in light of the fact that Boatner had only a
limted opportunity to see the perpetrators and in |ight
of the circunstances that led to his identification.

Now, even if his identification were nore
clearly reliable, our argunent today would be the sane.
In a case such as this one, in which the sole basis for
i nking the defendant to the crine is the testinony of a
single eyewitness, and there is evidence that the single
eyewi tness said on nultiple occasions that he coul dn't
i dentify anyone, we believe that, absent extraordinary
circunstances, that will be sufficient to --

JUSTICE ALITO.  Well, aren't you

Alderson Reporting Company
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exaggerating a little bit about the value of the

I npeachment evi dence regardi ng Boatner? My
understanding is that he nade his first statenent to the
effect that he couldn't identify anybody at the scene,
when he had been at the scene where five people that he
knew very well had been kill ed.

He was lying on the floor with a big gash on
his head. He was questioned at the scene, and at that
time -- this was in the evening -- he said: | can't
identify anybody. But then |ater that very day, wasn't
It? That very evening, after m dnight, he was
gquestioned at the police station. Am1l correct.

MR. SHANMUGAM  Yes. That's correct.

JUSTICE ALITO And at that point he gave a
description. He did make an -- he did provide a
description of the person that he said was the one who
first came through the door. So, you know, that -- |
don't know -- and then later, he said he -- there were
statenents to the effect that he couldn't identify
anybody.

But in light of the fact that he did provide
a pretty, you know, somewhat detailed description on the
very evening of the event, doesn't that -- aren't you
exaggerating when you say that he said nunerous tinmes --

the effect of these statenents that he couldn't --
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MR. SHANMUGAM Justice Alito, it

is true

t hat Boatner provided identifying details in the |ater

statenment that night. | would respectfully submt that

they were relatively limted identifying detai

l's, sinply

the fact that the first man through the door had a | ow

cut haircut and gold teeth. And as we indicate in our

brief, those were characteristics shared by nunerous

ot her suspects in the case.

But | think nore broadly, with regard to

both sets of statenents at i ssue here, the State's

| e.

expl anations for those statenents are at best plausib
And we really think that in a case such as this one, in
whi ch the evidence on its face is so-clearly of high
excul patory or inpeaching values, it takes sonething
nore than that. It is not sufficient for Respondent to

argue here sinply that, even taking into account these

statenments, a rational juror could still reach the sane

result and return a verdict of guilty here.

Because this Court made clear in Kyles v.

VWhitl ey that the standard for Brady clains is

not a

Jackson v. Virginia type sufficiency of the evidence

standard. So again, where you have statenents on their

face are not sinply statenents calling a witness'

credibility into question, but statenents that

directly contradict the confident in-court

Alderson Reporting Company
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identification, it would take an exceedi ngly persuasive

expl anation for those statenments to
materiality.

JUSTI CE KENNEDY: The st

def eat a show ng of

andard is a

reasonabl e probability that the result would have been

different, reasonable probability?

MR. SHANMUGAM Yes, that's correct. And

this Court made clear in Kyles v. Wihitley that that's

not a nore |ikely than not standard.

essentially the sane standard that t

That is

hi s Court has

articulated for prejudice for ineffective assistance of

counsel clainms, under Strickland v.

Washi ngt on, and by

nowit's a quite clearly established- standard. And

again it requires sonething |l ess than a showi ng of nore

| i kel y than not and perhaps something slightly nore than

the showi ng required for harnl ess er

California.

ror under Chapman v.

But | do want to touch upon the State's

expl anations for these statenments and explain very

briefly why we think that those expl

not even plausible. Wth regard to

anations are frankly

the first statement

to which Justice Alito referred, the statenent that was

made at the scene approxi mately half

an hour after

initial -- officers initially responded to the scene.

The State's argunment is that Boatner

Alderson Reporting Company
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traumati zed to make an identification at the tine.

But not only did Boatner not so testify at

t he post-conviction hearing -- in fact he testified that

he couldn't recall the statenent at all --

but the very

of ficer who took the statenment hinmself testified at

trial in this case that at the tinme of the statenent

Boat ner was, quote, "coherent and articul ated very well

the events that transpired.” And that is at

to 138 of the joint appendi x.

pages 137

JUSTICE ALITO. That may be true, but if you

were a juror and Boatner testified and he was

cross-exam ned and they attenpted to inpeach him based

on his failure to make an identification right at the

scene and he said, well, that was because five of ny

friends had just been killed and | was |lying on the

floor and | thought |I was going to be shot too and | had

a big gash on ny head, and then a couple of hours | ater

when | collected nyself and they asked nme the sane

question at the police station |I provided a description

and didn't say | couldn't identify anybody,

do you think

jurors would just dism ss that and say, well, he

couldn't identified himat the scene so he nust have

been |ying when he identified -- when he provided a

description later at the police station?

MR. SHANMUGAM Justice Alito,

Alderson Reporting Company
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it's possible that a juror could credit that explanation
in any retrial, though --

JUSTI CE GI NSBURG: Wasn't there -- wasn't
there an intervening -- didn't he say 5 days after that
he couldn't identify? And that was after what he said
on the night, the sane night. 5 days later he said: |
couldn't -- 1 couldn't identify him

MR. SHANMUGAM  That is correct, Justice
G nsburg. But even if we didn't have the March 6th
statement or statenents, | would frankly be happy to
take ny chances with the jury, even with regard solely
to the March 1st statenment, in |ight of that testinony
of Officer Ronquillo that Boatner was in fact coherent,
articulated very well the events that transpired just
| i ke any witness, and so on and so forth.

So again -- -

JUSTI CE SOTOVAYOR: Counsel or --

MR. SHANMUGAM -- we don't think that it's
our burden to show that no juror could credit the
State's explanation. It's sinply that we think that
t hat expl anati on doesn't hold water.

JUSTI CE SOTOVAYOR: Counsel or, your argunent
now and in your brief suggests that you're relying nost
heavily on the failure to provide the inpeachnent

materials of the only witness to this crinme and the only

Alderson Reporting Company
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pi ece of evidence that ties your client to the crine.
But you al so nention other things, and Respondents spend
90 percent of their brief arguing against the other

things. But | just want to clarify those other things.

Number one, was the testinmony m xed
testi nony about whether the assailants wore a mask
across their face or over their entire head?

MR. SHANMUGAM  There were --

JUSTI CE SOTOVAYOR: \What's the best take on
what the evidence showed that was presented on that
I ssue?

MR. SHANMUGAM  There was sone degree of
variation in what the witnesses said. Now, in the main
we are tal king again about statenents that were
withheld. And I want to |lay out those statenents very
briefly if I may. There were two eyew tnesses who nmade
statenments to the police indicating that some or all of
the perpetrators, including the first man through the
door, were wearing masks. Those were the statenents of
Shael ita Russel and the statement of Dale M ns.

Now, with regard to the statenent of
Shaelita Russell -- and this was what we believe was the
dyi ng decl aration that she nade at the scene in the
I mredi ate aftermath of having been shot nultiple

times -- Russell said she saw people barge into the

Alderson Reporting Company
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kitchen, one had a black cloth across the face, first
one through the door. So it is at |east theoretically
possi bl e --

JUSTI CE SOTOVAYOR: Could I ask you
sonet hing? Who determ nes that issue of whether that's
a dying declaration? Do we determ ne that in deciding
whet her the wi thhol ding of the Brady material s was
harnful or not? Do we give deference to the | ower
court's determ nation of that? Do they have to decide
whet her it was a dying declaration. Wat's the standard
on sonething like this?

MR. SHANMUGAM  The | ower court did not make
such a determnation in this case on-this or any of the
ot her evidentiary issues that Respondent now advances,
at least in part, because it does not appear that
Respondent advanced any of those argunents bel ow. But |
think nmore broadly, Justice Sotomayor, in ternms of the
role of this Court or any other court considering a
Brady claim this Court hasn't quite spoken to the
specific issue of whether a Brady court is supposed to
itself make an evidentiary determ nation where there is
a question about adm ssibility, but the closest that
this Court came was in Whod v. Barthol omew, in which
this Court indicated that with regard to Brady materi al,

it either has to itself be adm ssible or be reasonably
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likely to lead to adm ssible evidence. And the Court's
reasoni ng in Whod v. Barthol omew was sonewhat spare on
that score. That was a sunmmary reversal and a per
curiam opi ni on.

But | do think that it would be appropriate
for a Brady court to make that determ nation itself or
at a mni mum make a determ nation as to whether it
appears that it's reasonably |likely that the evidence
woul d be adm ssi bl e.

Here we really don't think that it's a close
question, particularly with regard to the statenent of
Shael ita Russell, because the context of the handwitten
notes makes clear that the statenment -was taken at the
scene of the crinme. Shaelita Russell was taken to the
hospi tal approximately a half an hour after the
shooti ngs occurred. She told two w tnesses that she
beli eved that she was dying and so under the |aw on
dyi ng declarations -- and | have no reason to believe
that the law is any different in Louisiana fromthe
Federal systemor the 49 other States -- that woul d
confortably satisfy that requirenment.

JUSTI CE SOTOVAYOR: Now, M. M nms was the
nei ghbor who saw the two -- there were three assail ants
in total, right, and two left the scene?

MR. SHANMUGAM There is sone doubt as to
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whet her or not there were three or four assailants. And
Mms hinmself, in all candor, was a little bit

I nconsi stent on that point. But he consistently said
both in the handwitten notes and in his testinony at

t he post-conviction hearing that all of the assail ants,
however many there were, were wearing masks and that he
saw them as they were getting into the car. He didn't
say anything further other than that the masks were
ski-type masks.

But the State's argunment with regard to the
materiality of Mns's statenent is that it is possible
that the nen woul d not have been weari ng nmasks when they
entered the house to allegedly commt the arned robbery
and therefore the fact that Boatner saw the first man
unmasked can be reconciled with his statenment. And
again, we would be happy to take our chances with the
jury and make the argunent that that woul d be an
exceedi ngly unconventional way to go about commtting an
armed robbery.

And again with regard to the Russell and
Mnms statements, | think it's inportant to renmenber that
we view those statenments as going directly to and
contradicting Boatner's in-court identification. And so
in sone sense we view those statenents as being of a

pi ece with Boatner's own prior statements in which he
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15

I ndi cated that he could not identify anyone and that he
woul d not - -

JUSTICE ALITO Does the defense have any
t heory as to why Boatner would |ie about whether he
could identify this individual?

MR. SHANMUGAM  First of all, Justice Alito,
it would of course not be the defense's burden in any
subsequent retrial to cone up with a theory of its own.
The defense could sinply argue, as it did at the first
trial, that the prosecution sinply didn't bear its
burden on reasonabl e doubt.

JUSTICE ALITO  Yes, but -- but the inpact
of your inpeachment evidence would be related certainly
toif a juror would ask: Well, why would he |ie about
this? And I'm-- |I'"mjust asking, did the defense have
any theory about what his notive would be about whet her
he could identify somebody, whether this first person
had a mask or not.

MR. SHANMUGAM As this Court wll be aware
fromits recent consideration of eyew tness evidence, it
doesn't necessarily follow fromthe fact that an
eyewi tness identification is m staken that the
eyewi t ness was sonmehow | ying about it. It may very wel
have been that Boatner made a m staken identification in

good faith out of a desire to identify the person who
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killed several of his friends.

And i ndeed, as the ami cus brief of the
| nnocence Project explains in this case, there is a
phenomenon known as nmug shot exposure effect, where an
i ndi vi dual who sees a nmug shot in some other context is
nore likely to identify that sanme person when confronted
with a subsequent line-up. O course, where, as here,
the individual is exposed to the nug shot for the first
time in seeing a newspaper article that depicts the
i ndi vidual in question and suggests that that individual
Is a suspect in the crime, it would not at all be
unusual for the individual when confronted with that
phot ograph again in a line-up a few weeks |later to pick
t hat i ndividual out.

JUSTICE ALITO But the first tine he -- he
said that the person wasn't masked and provi ded a
description was |long before he saw any nug shots. It
was the evening of the event. It was when he was
gquestioned at the police station.

MR. SHANMUGAM  Well, on the evening of the
event he provided those limted details about the gold
teeth and the | owcut haircut.

JUSTICE ALITO Yes, but by doing that he's
saying this person wasn't wearing a mask. That's the

critical point.
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MR. SHANMUGAM  Wel |, that may suggest that

t he person was not wearing a mask. Of course, it's
possi bl e that the person sonehow had part of his face
cover ed.

But | think it's inportant to reali ze,
Justice Alito, that even with regard to that statenent,
while it is true that Boatner provided those limting
details, he also made statenents suggesting that he was
not confident of his ability to actually make an
identification. And in that statenment, which is found
at page 296 of the joint appendi x, he says: "I was too
scared to |l ook at anybody. | wish | could give y'all a
description.”

So in sonme sense we think that the focus on
the gold teeth and the lowcut haircut in this case is a
bit of an aside, because the question here is not
whet her he saw enough to support the subsequent
i dentification. The question is whether his suppressed
statenents in which he repeatedly said, |I can't nmake an
i dentification, contradict his in-court confident
i dentification of Petitioner.

And we think that in order to decide this
case, all that the Court essentially need say in an
opinion is that in a case such as this one, in which al

you have is the identification of a single eyew tness,

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

18

where you have statenents in which that eyew tness said,
| can't make an identification, and those statenents
have concededly been suppressed, the Brady materiality
threshold is satisfied.

JUSTI CE SOTOVAYOR: Am | right that this --

JUSTI CE KENNEDY: In | ooking at the
appendi x, there are sonme asterisks. Wre these
statenents, the first two -- the one at 252 in the joint

appendi x and then the statement on March 2nd, which is

t he one you just referred to, 296, were parts of those
statenents given to the defense counsel or none of the
statenments? And how |l ong were the docunents? Were they
20 or 30 pages? Can you tell me a little bit about

t hat ?

MR. SHANMUGAM  First of all, none of those
statenments were given to the defense. The only
rel evant --

JUSTI CE KENNEDY: | shouldn't have said
statenents. None of the reports.

MR. SHANMUGAM  Yes. None of the statenents
or the surrounding materials was given to the defense at
all. The only even renotely relevant thing that was
given to the defense was the initial police report,
whi ch was a five-page docunent prepared by the officers

who initially responded to the scene, with a one-page
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narrative of what took place. And that docunent, for
the Court's reference, is in volunme 10 of the initial
record that was received fromthe district court at
pages R1907 to 1911.

Now, with regard to these specific
statenents, both the narrative statenents and the

handwritten notes, the narrative statenents were

19

contained in a relatively volum nous docunent, | believe

it was an 83-page docunent, that was a narrative
prepared by Oficer Ronquillo that set out everything

t hat took place over the course of the investigation.
And none of that was disclosed. Respondent makes the
argunent that the trial court reviewed that docunent in
canmera, but we think that it is sonmewhat unclear what,

i f anything, the trial court actually reviewed in
canera. There is no dispute that that docunent was not
handed over to the defense.

Wth regard to the handwitten notes, there
actually are a relatively small nunber of rel evant
handwritten notes in this case, but all of them were
contained in the police files and none of them none of
t he ones at issue on which we are relying, was handed
over before trial.

So this is not a case in which selective

mat eri al s were handed over. None of this material was
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handed over, and that's why we really think that this is

a case that involves the categorical wthhol ding of
docunents and not sinply the w thhol ding of selected
docunments that may subsequently turn out to be rel evant.

JUSTI CE KENNEDY: Can you just tell nme, how
does Brady work? |Is there sone obligation for the
def ense counsel to say: Please give nme all relevant
reports?

MR. SHANMUGAM No. This Court has made
clear that a request is unnecessary to trigger the Brady
obligation, and this Court has nade clear in cases
dating back to Brady itself that the good faith or bad
faith of the prosecutor is irrelevant. And, of course,
t he prosecutor has a duty under Brady to hand over not
only materials in the prosecutor's own possession, but
al so materials in the possession of the police as well.

JUSTI CE SOTOVAYOR: Counsel, is -- this
group or gang, all of them had gold teeth and faded hair
cuts?

MR. SHANMUGAM  There were five other
suspects who had gold teeth or -- and |low cut hair cuts.
Three of the other individuals who were primarily in the
frame for this nurder had those characteristics. |
believe that the three were Banister, Phillips and

Young. The only other suspect who is a reasonably
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i kely suspect who didn't was Robert Trackling, the
suspect whose confession to involvenent in these
shooti ngs was w t hhel d.

JUSTI CE SOTOVAYOR: I n short, faded hair
cuts and gold teeth were not a unique characteristic.

MR. SHANMUGAM  They were not uncommmon in
t he 1990s.

JUSTI CE SCALI A:  \What were these --

(Laughter.)

JUSTI CE SCALI A: They are unconnon to ne.

{Laughter.)

JUSTI CE SCALI A: These -- these were not
gold teeth that were inplanted, right? Ws it sone kind
of a nout hpi ece of gol d?

MR. SHANMUGAM | have to admt that ny
famliarity with this practice is perhaps not that nuch
greater than yours, Justice Scalia. But ny
understanding is --

JUSTICE SCALIA: |1'msorry to hear that.

MR. SHANMUGAM My understandi ng is that
these are gold teeth that are worn either as tenporary
or perhaps senm -permanent inplants, and that in hip-hop
culture in the 1990s this was relatively conmon.

But whatever the provenance of this

practice, it is undisputed on this record that nultiple
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ot her suspects had those characteristics.

Justice Sotomayor, there was one thing you
asked that | just want to get back to with regard to the
remai ni ng categories of evidence. | just want to set
t hem out and then 1'd be happy to answer any questions
that the Court has about them And if there are no
further questions, 1'll reserve the balance of ny tine.

As we explained in our brief, there are
three other categories of evidence at issue here. There
was the statenment of Phillip Young, Petitioner's
co-def endant, suggesting that Petitioner was not
i nvol ved in the shootings. There were also the
statenents that would have called into question the
prosecution's theory that Petitioner was one of the
shooters, a theory that was essential to establishing
the intent required for first degree nurder under
Loui siana | aw. Louisiana is sonmewhat different from
other States in that it doesn't require a preneditation,
but that it -- but it does require a specific intent to
kill or inflict great bodily harm

JUSTICE ALITG Well, on that point, the
State says that you' re drawi ng a nmeani ngl ess di stinction
between a hand -- a 9-m|linmeter handgun and a
9-m | linmeter automatic pistol.

MR. SHANMUGAM Well, we don't think that
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that's a neaningl ess distinction, and we cite nunmerous
sources in our brief that draw precisely that
di stinction.

But | think that what's noteworthy with
regard to the statenments at issue is that both Boatner,
who identified the weapon that the perpetrator whom he
believed to be the Petitioner was carrying, and the
State's ballistics expert, Kenneth Leary, who identified
t he weapon that was responsible for the firing of the
casi ngs at issue, conspicuously failed to say that the
weapon at issue was a 9- mllinmeter handgun. But at
trial their testinonies suddenly converged and Boat ner,
who had previously said only that the perpetrator was
carrying a handgun, said that the perpetrator was
carrying a 9- mllinmeter handgun; and Leary, who said
that the casings at issue had cone froma machine pistol
of the Intratec or MAC-11 type, suddenly said that they
cane froma 9-mllinmeter handgun instead.

And so at a minimum if the defense had
possessed those statenents, it could have sown doubt on
whet her the firearmwas in fact one and the sanme and,
therefore, sown doubt on a critical elenment of the
of fense at i ssue.

And finally, the only other category --

JUSTI CE SOTOVAYOR: |1'd just like to go back
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to that because I'm not sure that | understand the
argument. Both the ballistics expert at trial said that
t he casings were consistent with a 9-mllinmeter, and |
know t hat Boatner said that it was a 9-m Ilineter that
was used, and the issue was whet her anybody would call a
MAC gun a handgun as opposed to an automatic pistol,
correct?

MR. SHANMUGAM  Well, that's right with
regard to Leary's testinony. | think the thing that was
alittle bit odd with regard to Boatner's testinony was
t he sudden degree of specificity. Having said only that
it was a handgun or a chrome automatic in his prior
statenents, he said at trial that it -was a 9-m|limeter
handgun, which he had not previously said in the
statenents that were w thhel d.

And, finally, the |l ast category of evidence
consists of the notes of the interview in which Eric
Rogers rel ayed Robert Trackling's confession to
i nvol vement in the shootings. As the am cus brief of
t he NACDL points out, courts have routinely held that
confessions by other perpetrators constitute excul patory
evi dence, even with regard to offenses that may have had
mul ti ple perpetrators. And we certainly believe that at
a mninmmthe suppression of those notes, when

considered in conjunction with all the other evidence,
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confortably satisfies the Brady materiality standard,
and it's for that reason that we think that the judgnent
of the trial court should be reversed.

JUSTI CE KAGAN: M. Shanmugam just a quick
one. Was -- is all the evidence that you're discussing
here today, was that presented to the State
post -conviction court?

MR. SHANMUGAM  Yes. We believe that all of

this evidence was before the State post-conviction

court.

Thank you, and I'l|l reserve the bal ance of
my tine.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Andri eu.

ORAL ARGUMENT OF DONNA R. ANDRI EU

ON BEHALF OF THE RESPONDENT

MS. ANDRI EU:  Yes.

M. Chief Justice, and may it please the
Court:

The only survivor who could identify the
assailant who |led the massacre in the small honme at 2230
North Roman Street was Larry Boatner. He
identified Larry -- he identified the Petitioner after
havi ng searched the faces of 72 individuals who were

presented to himin photo line-ups, one after the other.
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And yes, Justice Sotommyor, several of the -- of those
faces or several of those individuals bore short fade
haircuts. And yes, sone of the individuals who were
pi ctured in those photo |ine-ups were other suspects.
The record reflects that M. Boatner scrutinized those
72 faces. At one point line-up 11 was shown to himon
March 22nd and he remarked about the haircut. He said:
My assailant wore his hair like this --

JUSTI CE GI NSBURG. Does this -- was this
| i ne-up, was this after Boatner saw the photograph in
t he newspapers?

MS5. ANDRIEU. No, it was not. | believe
the -- M. Smth's photograph was pictured in the
Ti mes- Pi cayune newspaper on June 7th and this particular
| i ne-up was shown to M. Boatner on March 22nd. So at
that point, line-up eight, he stopped and remarked about
t he hair.

JUSTI CE SOTOMAYOR: Could you tell ne why
Boatner waited 2 weeks to -- or never told the police
that the face that he saw in the newspaper was the face
of his assailant? | -- 1 -- as | understand the facts,
he says he saw t he newspaper, recognized his assail ant
and remai ned silent.

MS. ANDRI EU:  Yes, he did.

JUSTI CE SOTOVAYOR: It wasn't until they
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presented himwth the line-up including M. Smth's
face that he identified M. Smth. What's the reason
for the delay?

MS. ANDRI EU: Hi s reason, Your Honor, is --
it's contai ned nost specifically on page 191 of the
joint appendix, and it is frankly that he was afraid.
He obvious -- and | think the jury would have understood
that. He obviously knew what M. Smth was capabl e of.
He -- I'msure he feared --

JUSTI CE SOTOVAYOR: And so what turned --
what changed his m nd once police showed himthe
| i ne-up.

MS. ANDRI EU:  Well, | don't know that he
changed his m nd, but he was presented with a line-up
and when he was presented with a |ine-up he very quickly
identified Juan Smth and said: That is him | wll
never forget his face. So --

JUSTI CE GI NSBURG: And that was before or
after the picture in the paper?

MS. ANDRI EU. That was after. And all of
this, by the way, was vetted during -- during a notion
to suppress hearing. When the trial judge |earned --

t hat the phot ograph had been shown in the newspaper, he
reopened the hearing on the notion to suppress to

determine -- and over the State's objection; we argued
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that this was not State action -- but he reopened the
notion to suppress to determ ne for hinself whether or
not that newspaper had in any way tainted the |ater

i dentification of Juan Smth.

JUSTI CE BREYER: What is this? | nean, |
t hought -- | may -- | thought the issue is that there
were sone notes, and the first note, which was nmade on
t he day, the policeman says that Boatner said he could
not supply a description of the perpetrator, other than
to say they were black males. Then he said they had
gol den teeth and | ow cut haircuts.

And 5 days later he could not |ID anyone
because he couldn't see faces. Then-he said he'd only
gl anced at the first man. He couldn't tell if they had
their faces covered and didn't see anyone. Then he
said: | could not ID, would not know themif | saw
them Then another set of police notes says he said
that he could not identify any of the perpetrators of
t he nurder.

So | guess those are all notes that the --
the prosecution did not give to the defense. So if you
were a defense | awer, whatever this other stuff is, |
guess you woul d have been pretty happy to have those
not es, because you m ght have tried to inpeach his

identification.
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MS. ANDRI EU:  Yes.

JUSTI CE BREYER: And so what -- you're
saying that | guess it would have made no difference?

MS. ANDRI EU. That's correct, Your Honor.

JUSTI CE BREYER: Then 1'd like to hear that,
because it seens on its face that it certainly could
have made a difference, that if he had those notes that
he could have tried to inpeach himand said where did
this sudden recognition cone from

MS. ANDRI EU. And | can appreciate your
concern. This Court has held that favorable evidence --
this Court has held that favorable evidence which is not
mat eri al need not be turned over to the defense. And if
| could --

JUSTI CE GI NSBURG. How could it not be
material? Here is the only eyewitness --

MS. ANDRI EU:  Yes.

JUSTI CE GI NSBURG: -- and we have
I nconsi stent statenments. Are you really urging that the
prior statenments were inmaterial ?

MS. ANDRI EU:  Yes, Your Honor. If | may put
themin perspective.

M . Boatner provided two statenents -- |'m
sorry. M. Boatner provided a statenment on the scene,

two statenents the day of the incident. To a first
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respondi ng officer who was not Detective Ronquillo, he
gave a description and that description was: Heavy
built, with a hair with a fade, with a little small top,
with a lot of gold in his nouth. That was while he was
at the scene.

Later, hom cide Detective John Ronquillo
arrived at the scene and apparently, according to his
notes, and, nost inportantly, according to his
post-conviction, testinmny, he asked Larry -- he asked
Larry Boatner for a description, and Larry Boatner said:
| can't give you a description.

"1l put themall in perspective and then go
back to what Detective Ronquillo and -M. Boatner had to
say about that. But in any case, M. Boatner's severe
| aceration was treated and then he was escorted to the
hom ci de office, where he gave his formal statenent.

And in that statenent -- statenent, part of which has
been reproduced here by opposing counsel, M. Boatner
said: | can tell you about the one, the one who put the
pistol in nmy face. He was a black male with a | ow cut,
gold in his mouth. | don't know how many; that's all; |
was too scared to | ook at anybody. AlIl of them had
guns, one was an AK; one was a Tec-9; the one who hit ne
had a chrone automatic. It was big.

CHI EF JUSTI CE ROBERTS: Well, and you
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coul d argue, presumably you did argue, that before the
jury, and that would be conpelling evidence for the
jury. And if you were the defense |awer you really
woul d |i ke to have that statenment where he said: |
couldn't identify them

MS. ANDRI EU:  You would like to have it, but
it's not material because sandw ched between two
descriptions -- and he is -- between two descri ptions,
he says: | can't identify. And taken in --

JUSTI CE Gl NSBURG. How does that make it not
material ? You can argue that it should be given
di m ni shed wei ght, but an inconsistent statement by the
only eyewi tness seens to ne nost material and useful to
the defense in cross-examning the eyewitness. | really
don't understand how you can -- you can argue that the
jury shouldn't put rmuch weight on it, because there were
t hese other things; but to say that it's inmterial -- |
find that that is -- is not plausible.

JUSTI CE SCALI A: And not only the only
eyewi tness but if | understand it correctly the only
evi dence agai nst the defendant. This was the only
evi dence against him this one eyew tness
Identification, right? Ws there anything el se?

MS. ANDRI EU: There was -- the

identification of Juan Smith was bol stered by evidence,
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by testinmony of the brother of Phillip Young, the

perpetrator who was left at the scene as an aphasic
ammesi ac. So he established a |ink that the two are
known to each other, Juan Smith and -- but yes.

JUSTI CE KENNEDY: But just on the
materiality point, I -- | just have to agree with
Justice G nshurg. What you're telling us is that when
t he defense stands up and said, and isn't it true that
in this statenment which you' ve just testified to on
direct and which the police have put in on direct, you
al so said you could not identify any perpetrators of the
murder -- and then the prosecutor says i mmterial and
t he judge says strike it.

MS. ANDRI EU: But that's not --

JUSTI CE KENNEDY: | just can't believe that.

MS. ANDRI EU. But that's not what he says.
He says | can tell you about the one, the one who put
the pistol in ny face.

JUSTI CE KENNEDY: " mtal king about the
Boat ner statenment of 3/6/95, in which Boatner told
police he could not identify any of the perpetrators of
the nurder. JA-259/60.

MS. ANDRI EU:  Yes.

JUSTI CE KENNEDY: And you say that's

immterial. | find that just incredible.
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JUSTICE BREYER: Is it that you nean
immterial, or is it that you nmean that, that it wasn't
prejudicial, because there's so nuch other evidence,
there was no reasonabl e probability it would have made a
difference in the trial?

MS. ANDRI EU:  That is what | nean, yes.

JUSTI CE BREYER: Ckay. So we can forget the
word "material."

Now, you're saying there's so nuch other
evi dence here against himthat it wouldn't have made any
difference. | can understand that argunent.

MS. ANDRI EU.  Well, | --

JUSTICE BREYER: | don't ‘know if it's right.
That is -- that is -- now | think I can go back to
Justice Kennedy's question, put it in those terns and
say why wouldn't -- this could have made a difference.
| mean, here, we have this witness who said all of these
great things for your side, and within a space of hours,
he has been telling the police that he can't identify
anybody, he doesn't know. | nean, what -- that sounds
like there is a probability that would have made a
di fference.

Why not ?

MS. ANDRI EU: The nost inportant evidence in

this case is the testinmony, or the transcript from
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post-conviction -- the post-conviction relief hearing.
John Ronquill o, whose notes these are, was asked about
the March 6 statenent, and | guess we are
fast-forwarding. The next -- the statenment after the
statenent made -- the one nmade in the hom cide office
was nmade on March 6. So at that tinme, Detective
Ronquillo called Larry Boatner, and Larry Boatner said
"I can't identify anyone."

And based -- and what Detective Ronquillo
had to say about that -- first of all, Larry Boatner
didn't remenber saying that. But what Detective
Ronquill o had to say about it -- and he was the person
who was, whose inpressions -- about whose inpressions we
are speaking -- was that at that point, M. Boatner,

| i ke many nmurder w tnesses, was retreating. Tenporarily

equi vocating, as we wote in brief -- he was retreating
sonewhat from his assistance with the police -- police.
Not in -- not in an abnormal --

JUSTI CE SOTOVAYOR: What if --

MS. ANDRI EU:  Your Honor, can | --

JUSTI CE SOTOVAYOR: -- what if -- could the
jury be entitled to reject that conclusion? They have
four statenments by this man who Ronquill o described as
very coherent, very with it at the scene of the crine.

Wuld a jury be entitled to -- to reject that excuse by
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Ronqui I | 0?

MS. ANDRI EU. They woul d, Your Honor.
And - -

JUSTI CE SOTOVAYOR: And if they were

entitled to do that, why would the absence of four

statenents that | can't identify soneone not have been
an argunent that defense counsel could have used, nunber

one, and that have a reasonable probability of making a

di fference?

MS. ANDRI EU: First of all, there were not

four statements that were made where Boatner said he
couldn't identify anyone -- again. He gave two

statenents the day of where he descri-bed, and one

statenent --
JUSTI CE SOTOVAYOR: At different hours.
MS. ANDRIEU: |'msorry?
JUSTI CE SOTOVAYOR: At different hours.
MS. ANDRI EU:  Yes.
JUSTI CE SOTOVAYOR: And to different

of ficers.

MS. ANDRI EU:  Yes.

JUSTI CE SOTOVAYOR: So that's two
statenments. My math is wong?

MS. ANDRIEU. |I'msorry. Those were

statenments where he incul cated the Def endant. Ther e
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were two statenments -- starting on the scene, there is a
statenment provided to the first responding officer where
he provides a description. Larry Boatner provides a
description --

JUSTI CE GI NSBURG. But there is a
descri ption that other -- other suspects fit. The
cl ose-cut hair, the gold teeth. That didn't identify
Smth, as opposed to the other fol ks who had those sane
characteristics.

MS. ANDRI EU. Yes. And -- and those other
suspects' photographs were all contained -- were
contained in photo IDs, photo |ineups, and M. Boatner
never selected one of them

The other thing is he -- gold teeth. He
knew t hat his perpetrator had gold teeth. The next tine
he saw M. Smth was at trial in court. M. Smth
reveal ed his teeth, and he had gold teeth. But as far
as the other suspects having the haircut or physical --
simlar physical attributes --

JUSTICE GINSBURG. In -- in terns of prior
I nconsi stent statenents, and we can argue about whet her

there were nobre consi stent statenments than inconsistent

statenments -- to say that this was not Brady materi al
because what -- we are not saying that Larry Boatner
made up a story on the stand that doesn't -- didn't
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conformto the truth. The question is should the
prosecutor, should the defense attorney, have access to
a prior inconsistent statenent?

MS. ANDRI EU: And this Court has said that
Brady is a reflective -- is a reflective analysis. He
did not --

JUSTI CE ALITO.  Could you explain how
this -- how this took place? You have a case in which
you're -- you're relying alnmost entirely on the
testinony of one witness, and you have these notes that
were taken by, and are presumably in the possession of
the | ead investigator. Wuldn't any prosecutor ask the
-- the lead -- the lead investigator,, do you have any
statenments of this w tness?

MS. ANDRI EU.  Absol utely.

JUSTI CE ALITO. They have to be exam ned,
and if there's anything in themthat's -- that is
| npeachable material, they have to be turned over to the
defense. And under Louisiana laws, is there are a rule
that requires the turning over of statements by
W tnesses, prior statements by w tnesses?

MS. ANDRI EU. Under Louisiana |law, prior --
statenents of w tnesses are not discoverable. But of
course, under this Court's decision in Brady v.

Maryl and, if the prosecutor nakes a determ nation that
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they would materially affect the outcone of --

JUSTI CE SOTOVAYOR: But you have -- you have
to supply statenents by a witness when they take the
stand, don't you? Those are immterial? Don't you have
to turn over --

MS. ANDRI EU: No.

JUSTI CE SOTOVAYOR: -- not in the State of
Loui si ana? You don't have to turn over w tness
statenments when they are taking the stand?

MS. ANDRI EU: No. And these statenents were
provided in camera. Defense filed a notion for
di scovery, and he asked for Brady material. He asked
specifically for the supplenental report, which is where
t hese statenents are contai ned.

JUSTI CE SOTOVAYOR: So you are -- so are you
claimng that the judge's failure to catch these
i nconsi stenci es excuses your Brady obligation?

MS. ANDRI EU. Not at all. The Brady
obligation is ours. 1In fact, we believe that that's
actually a poor practice. But in --

JUSTI CE KAGAN: Ms. Andrieu, if | could go
back to Justice Alito's question, was the problem here
t hat the prosecutors never received these statenents
fromthe police officers, or did the prosecutors mke a

determnation simlar to the kind of argunents that
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you're maki ng today -- make a determ nation that these
statenments sinply should not be turned over because they
are not material ?

MS. ANDRI EU: The prosecutor in this case
actually turned themover to the trial court for an in
canera inspection. And articles -- Louisiana Code of
Crimnal Procedure Article 718 actually provides for
t hat practice --

JUSTICE BREYER: It's so odd that -- | nean
| ook, it seens like here it is, 5 days after the
shooting and well before, | guess, that this w tness saw
any mugshots or did anything. And he says | coul d not
I dentify anyone because he couldn't see the faces of the
people. And now you're saying later, which you
i ntroduce into trial, his having | ooked at the faces of
the people and identifying themfromtheir faces -- now
previously, he said he couldn't see their faces. And in
Loui si ana, the State of Louisiana, the prosecution and
the judges say that isn't -- you don't have to turn over
that statenment that he couldn't see the faces nade
earlier.

MS. ANDRI EU:  No, what he --

JUSTI CE BREYER: \What ?

MS. ANDRIEU: |'msorry. Wen he's saying

t hat he could not see the faces, he is not referring to
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Juan Smth. He and -- Detective Ronquillo testified at
post-conviction that he always said he could identify

t he one, the one whose face appeared a handgun's | ength
fromhis own, unmasked, when he opened that front door
at 2230 North Roman.

Detective Ronquillo put this in perspective
at post-conviction. And as | said --

JUSTI CE BREYER: You know, all these -- all
these statements that we have here, you're saying, al
referred to people other than the Defendant.

MS. ANDRI EU: Juan. Yes.

JUSTI CE BREYER: All right. Well, was there
a finding on that?

MS. ANDRI EU: There was -- the judge did not
gi ve express findings of fact or finding of |law, but --

JUSTI CE BREYER: Per haps the defense would
have |iked to say they did apply to the Defendant.

JUSTI CE SCALI A:  You don't say "all of
them" All of then? Didn't apply to the --

MS. ANDRI EU. Yes. The one at the scene
when he says "I can't describe anyone" here.

JUSTI CE SCALI A:  This was not -- that
applied to everyone, right?

MS. ANDRIEU: |'msorry?

JUSTI CE SCALI A: The one at the scene
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applied to everyone.

MS. ANDRI EU: To everyone.

JUSTICE SCALIA: "Can't identify anyone."”

MS. ANDRI EU:. March 6 applied to everyone --
everyone except Juan Smth.

JUSTI CE SCALIA: Okay. So you're
bringing --

CHI EF JUSTI CE ROBERTS: |I'msorry. You've
| ost me there. But he says "I can't identify anyone,”
Smith is out of that group already?

MS. ANDRI EU: OCh, I"'msorry. No. He's --

CHI EF JUSTI CE ROBERTS: Ckay.

MS. ANDRIEU. I'msorry. - In both
circunstances, he is saying -- the first time he is
saying | can't describe. The second tinme he is saying |
can't help you; | can't identify everyone. But the jury
was - -

JUSTI CE BREYER: You say like --

CHI EF JUSTI CE ROBERTS: Excuse ne. | can't
identify everyone or everyone?

MS. ANDRI EU:  Anyone. And really, what
it --

JUSTI CE BREYER: He says, "I can't identify

anyone because | couldn't see faces."” Okay? That's

what it says here, at least in my notes that ny |aw
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cl erks gat her ed.

(Laughter.)

JUSTI CE BREYER: All right, and ny point is,
then this seens very odd, | nean really unusual that in
the State of Louisiana that they have some kind of
system that doesn't turn that statenent over to the
def ense.

MS. ANDRIEU: It was turned over to the
judge under Article 718 for in-canera inspection.

JUSTICE ALITO  \Where is that reflected in
the record? | --

MS. ANDRI EU. That's on October 31st of
1995. There is a hearing.

JUSTI CE ALI TGO  What you said in your brief
was that the judge determ ned that the suppl enental
report relating to the North Roman Street nurders
contains no Brady materi al .

MS. ANDRIEU: Yes. M. Smth --

JUSTICE ALITO. | didn't understand the
record to be that all of Boatner's statenents, that al
the statenents of Boatner that we are concerned about
now were exam ned by the judge before--

MS. ANDRI EU:  Yes.

JUSTICE ALITO Before trial?

MS. ANDRI EU.  Yes.
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JUSTI CE ALI TGO And the record reflects that

in where?

MS. ANDRI EU:. The transcript of October
31st, 1995.

JUSTICE KAGAN: Is it the view of the
prosecutor's office that because those materials were
turned over to the judge, assumi ng that they were turned
over to the judge, that that obviates the Brady
obligation? 1Is that the view of the prosecutor's
of fice?

MS5. ANDRIEU. Not at all. W believe it's a
bad practice. But it is --

JUSTI CE KENNEDY: Did you concede there was
a Brady violation in this case?

MS. ANDRI EU:. Did we concede?

JUSTI CE KENNEDY: Do you now concede- -

MS. ANDRI EU:  No.

JUSTI CE KENNEDY: --there was a Brady
violation in the case?

MS. ANDRI EU:  No.

JUSTI CE KENNEDY: Your telling the Court
that this should have been kept from the defense, all of
it?

MS. ANDRI EU: Under this--

JUSTI CE KENNEDY: Under Brady.
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MS. ANDRI EU. --Court's decision in Kyles, |
bel i eve a prudent prosecutor would have disclosed it.

JUSTI CE G NSBURG: But Kyles is a decision
sayi ng what the prosecutor nust disclose, not: It's a
good practice.

MS. ANDRI EU: No. But --

JUSTI CE SOTOVAYOR: So is there a violation
under our holding in Kyles?

MS. ANDRIEU. |'m sorry.

JUSTI CE SOTOVAYOR: |Is there a Brady
vi ol ati on under our holding in Kyles?

MS. ANDRI EU:. No, there is not.

JUSTI CE SOTOMAYOR: So explain why what is
on its face seem ngly inconsistent statenents are not
required to be turned over.

M5. ANDRIEU: Wth regard to the March 6
statenment where Larry Boatner tells John Ronquillo at
that point: | can't tell anyone, what M. -- Detective

Ronquill o had to say about that is dispositive. And he
said: At that point Larry Boatner was w thdrawi ng from
-- he was afraid -- he was withdrawi ng from police
assi st ance.

JUSTI CE SOTOVAYOR: | don't understand how
he beconmes the arbiter of what's Brady. You said to ne

earlier that a jury would be entitled to reject his
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conclusion. All right. Tell me what -- how his
conclusion makes it non-Brady if a juror could decide
differently.

MS. ANDRI EU. The post -- the post-
conviction testinony is pivotal because there is a
petition that's filed with attachnments, with exhibits.
That is what gets, and that is what got M. Smith his
day in court, his four-day post- conviction hearing
testinony -- post conviction- hearing. Larry Boatner
took the stand. What Larry Boatner had to say and what
John Ronquillo had to say -- because after all, these
are John Ronquillo's notes, | think they are inportant.
And | think they're inportant in a Brady anal ysis
because when you go through --

JUSTI CE SOTOVAYOR: The two conponents to
Brady, should they have been turned over? And if they
had, is there a reasonable probability of a different
out cone?

MS. ANDRI EU: There is not.

JUSTI CE SOTOMVAYOR: Shoul d they have been
turned over? That's the question that | think my
col | eague asked you, and you're saying no.

MS. ANDRI EU. No. | believe that a prudent
prosecutor would have. | believe we are tacking a

little bit too close to the wind, but a prudent
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prosecutor would have. | also think that --

JUSTI CE SOTOVAYOR: All right, now
articulate what |egal theory --

MS. ANDRI EU: Because - -

JUSTI CE SOTOVAYOR: -- woul d say these are
not, these are not materials that needed to be turned

over, when they say "could not ID; would not know t hem

If I saw them can't tell if had faces covered; didn't
see anyone." That's one of the notes. The other one,
"1 don't know how many that | saw, | was too scared to

| ook at anybody." And --
What makes any of those statenments --
MS. ANDRIEU: |f M. Boatner could not
i dentify anyone, M. Boatner would not have viewed 15
| i neups. When the |lineups were presented to him --
JUSTI CE SOTOVAYOR: This is all the jury
argument. Tell nme why they didn't on their face
constitute Brady materials that needed to be turned

over. What's the legal principle that doesn't nake them

Br ady?

MS. ANDRI EU. Because if they had been
presented -- if those statenents had been presented to
defense -- presented to a jury, the out -- the outcone

woul d have remai ned the same. The jury --

JUSTI CE Gl NSBURG: How do you know? How do
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you know? How can you possibly know? The jury is
supposed to decide on the credibility of this w tness.
There is a statenent that he nade it -- a prior
i nconsi stent statenment. The -- M. Shanmugam outli ned
five categories of what he called Brady material s.
Is -- are you maintaining that none of those categories,
that there was no Brady material at all in this case?
MS. ANDRI EU:. Yes. You are speaking of the
ot her pieces of evidence?
JUSTI CE Gl NSBURG:  Yes.
MS. ANDRI EU: Yes. Well, I'm-- |I'"m not

sure if the Charity Hospital's nedical records of

M. Boatner are still being urged to-this Court --
JUSTI CE GINSBURG. |'mtalking about M ns
and -- what was the woman's nane? Russell?

MS. ANDRI EU: Shaelita Russell

JUSTI CE Gl NSBURG. And Young and the snitch,
the one who said that -- his cellmate told him-- his
cell mte was the perpetrator.

MS. ANDRI EU. Well, to be clear, Ms. Russel
never made a dying declaration. Wat the defense is
presenting to this Court as evidence of a dying
decl aration are words and dashes of Detective Ronquill o,
witten at sone point where he --

JUSTICE GINSBURG:. Was it a determ nation by
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the judge that it wasn't a dying declaration?

MS. ANDRI EU. The judge again did not nake
specific facts of finding or loss. The judge -- |I'm
sorry.

JUSTI CE KENNEDY: Because it was not --
because it was not turned over. And with all respect, |
t hink you m sspoke when you -- when you were asked what
Is -- what is the test for when Brady material nust be
turned over. And you said whether or not there is a
reasonabl e probability -- reasonabl e |ikelihood; pardon
me -- a reasonable probability that the result woul d
have been different. That's the test for when there has
been a Brady violation. You don't determ ne your Brady
obligation by the test of a Brady violation. You're
transposing two very different things.

And so that's incorrect.

MS. ANDRIEU. And |'m sorry, Justice
G nsburg, your -- Shaelita Russell did not give a dying
decl arati on.

JUDGE GINSBURG. All right. Let's go to
M ms, who says, "I saw them -- "I saw the perpetrators
go to their car when they were exiting. They had ski
masks. "

MS. ANDRI EU: And that information -- Dale

Mnms testified at post-conviction. He testified he did
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not see the assailants arrive. He did not see them --

JUSTICE GINSBURG: But isn't it nost
unli kely as your -- as what M. Shannugam sai d, that
robbers -- | nmean, the people who are entering,

i ntrudi ng on another's prem ses to rob or whatever else
they wanted to do, would wear masks going out but not
going in? | nean, they don't want anybody -- they don't
want anybody to be able to identify them

MS. ANDRIEU. And it's plausible that
M. Boatner -- I'msorry -- that M. Snmith masked
hi msel f upon escape after --

JUSTI CE GINSBURG. But is that maybe --

CHI EF JUSTI CE ROBERTS: I+ thought -- |'m
sorry. | thought the idea was they were going to kil
everybody who m ght have seen theminside. Their only
worry woul d be sonmeone who woul d see them out si de,
ri ght?

MS. ANDRI EU: Yes. So worried that the car
that they arrived in had no license plate. They were
definitely | ooking not to be identified.

JUSTI CE KAGAN: Ms. Andrieu, did your office
ever consider just confessing error in this case?

MS. ANDRIEU: |'m sorry?

JUSTI CE KAGAN: Did your office ever

consi der just confessing error in this case? You've had
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a bunch of time to think about it. Do you know? W

took cert a while ago. |'mjust wondering whet her
you' ve ever considered confessing error.

MS. ANDRI EU:  Your Honor, we believe that we
have an -- an argunent that these statenents of Larry
Boatner are not material. The other evidence that
M . Shannmugam has put before this Court were either not
suppressed or not favorable. The statenment -- Larry
Boat ner gave several -- he did describe Juan Smth. He
descri bed him on several occasions, and he ultimtely
identified him and he identified himafter scrupul ously
viewing 15 -- 13 lineups.

So the suggestion that he said at one point,
because he is equivocating, because his name is on --
hi s nanme, address, contact information are on the police
report. It is not a surprise -- and | don't think it
woul d be a surprise to Orleans Parish jurors -- to find
that early in an investigation, a nurder wtness
equi vocates, which is sonething --

JUSTI CE GI NSBURG: But you're taking that
judgnment away fromthe jury. There was a prior
i nconsi stent statenment. Shouldn't that be the end of
It? A -- a prior inconsistent statenent, one that is
favorable to the defense, has to be turned over, period.

That's what | thought was -- what Brady requires.
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M5. ANDRIEU:. And in this case --
JUSTI CE SCALIA: | -- may | suggest that --
MS. ANDRI EU:  Yes.
JUSTI CE SCALIA: -- you -- you stop fighting

as to whether it should be turned over? O course it
shoul d have been turned over. | think the case you're
making is that it wouldn't have nade a difference.

MS. ANDRI EU: Made a difference. Yes.

JUSTI CE SCALIA: And -- and that's a closer
case, perhaps, but surely it should have been turned
over. Wiy don't you give that up?

MS. ANDRIEU. Well, I -- and | actually
t hought | had when | said a prudent prosecutor woul d,
but in making a sort of over-the-shoul der, rear w ndow
Brady analysis, | don't think that these statenments --
that the statenents made to -- the statenent made to
Ronquill o at the scene where he is all shook up and he
says, | can't describe anybody. Then he goes to the
hospital gets his severe |laceration taken care of --

JUSTI CE SOTOMAYOR: Counsel, my worry is the
following. You ve read Cullen --

MS. ANDRIEU: |'m sorry?

JUSTI CE SOTOVAYOR: You read Cull en.

MS. ANDRI EU:.  Yes.

JUSTI CE SOTOVAYOR: You read the dissent in
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Cul l en. There has been serious accusations agai nst the
practices of your office, not yours in particular but
prior ones. It is disconcerting to ne that when | asked
you the question directly should this material have been
turned over, you gave an absolute no. It didn't need to
be. It would have been prudent, but it didn't need to
be. That's really troubling.

MS. ANDRIEU:. And | think I m sunderstood
your question -- | think I m sunderstood your question.
Shoul d it have been turned over? Yes. No you that we
are here 16 years later, and the Court --

JUSTI CE SOTOVAYOR: That's the second prong
of Brady. | said there were two prongs to Brady. Do
you have to turn it over, and second, does it cause
harm And the first one you said not. That -- it is
sonmewhat di sconcerting that your office is still
answering equivocally on a basic obligation as one that
requires you to have turned these materials over --

MS. ANDRI EU:  Your Honor --

JUSTI CE SOTOVAYOR: -- whether it caused
harm or not.

MS. ANDRIEU. If -- if | may explain, |
obvi ously m sunderstood your question. Present day
prosecutors -- or, I'msorry. My | --

CH EF JUSTI CE ROBERTS: You can, very
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briefly.

MS. ANDRI EU.  We woul d have -- today we turn

all of this over. Qur only concern is redacting victim

i nformation, identifying information so that -- for
victims' safety. But it -- it should have been turned
over. | guess what | was addressing or attenpting to

address was the materiality prong of Brady.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MS. ANDRI EU:.  Thank you.

CHI EF JUSTI CE ROBERTS: M. Shannugam 4
m nut es.

REBUTTAL ARGUMENT OF KANNON K. SHANMUGAM
ON BEHALF OF THE PETI Tl ONER

MR. SHANMUGAM  Thank you, M. Chi ef
Justi ce.

Just three very quick points. First of all
with regard to Larry Boatner's statenments on March the
6t h, Justice Breyer, you'll be happy to note that your
| aw cl erk's notes were correct. Boatner on March the
6th said, and this is at page 308 of the joint appendix,

could not I D anyone because couldn't see faces; can't

tell if had faces covered; didn't see anyone; woul d not
know themif | saw them

JUSTI CE BREYER: |'m not surprised they are
correct.
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(Laughter.)

MR. SHANMUGAM It is quite clear that that
statenment applies to all of the perpetrators. The State
advances the argunent today, as it did in its brief,

t hat Boat ner nust have been too scared to cooperate by
March the 6th, but that is utterly belied by the record
in this case. Boatner continued to cooperate with the
police investigation in the follow ng weeks revi ew ng
police line-ups. He even testified that he wanted to go
| ooking for Petitioner after seeing his photograph in
the New Ol eans newspaper, pages 489 and 494 of the

j oint appendi x.

He didn't [ eave New Orl eans until June, 3
nonths |later, and he actually returned to New Ol eans
bef ore Petitioner was even apprehended, so again --

JUSTICE ALITG It is your understandi ng
that the -- that all of Boatner's, all the notes about
Boatner's statenents were turned over to the judge
before trial for in canmera inspection?

MR. SHANMUGAM  Justice Alito, it is
entirely uncl ear based on this record. Counsel for
Respondent cites the transcript from Oct ober 31st, 1995,
a transcript that wasn't even prepared until after cert
was granted in this case.

It's clear that the court revi ewed
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something, but it is entirely unclear fromthat
transcript what the court reviewed; and of course, even
I f the court had nmade an in canmera determ nation it
would no way -- in no way affect our claimafter the
fact here.

My second point: The State today for the
first time says in response to the question from Justice
Scalia that there was nore evidence here |inking
Petitioner to the crinme and relies on the testinmony of
Eddi e Young, the brother of Phillip Young, the
I ndi vi dual who was found at the scene. But the sole
substance of that testinony was that Phillip Young knew
Petitioner, and we would respectfully submt that that
is scarcely incul patory, and if it was, anyone in New
Ol eans who knows a felon ought to be worried; and
therefore we really don't think that that adds anything
to the evidence in this case. The sole evidence |inking
Petitioner to the crinme was the statement -- the
testinony of Larry Boatner.

Third, there has been some di scussion about
the | anguage in this Court's cases in Kyles and Agurs
suggesting that prosecutors should err on the side of
caution. That is part of the constitutional standard
because after all, the materiality requirenent is part

of the requirenment for a constitutional violation under
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Brady. But all of the evidence at issue here including
Boatner's statenments was withheld fromthe defense,

| eavi ng aside this question of what the trial court may
have reviewed in canera

And the prosecutor's conduct in this case,
with all due respect to Ms. Andrieu, was not, quote, "a
little too close to the wind." The Ol eans Parish
district attorney's office acted with flagrant disregard
for its obligations under Brady in this case. The Brady
standard has been around for half a century.

There is no real anbiguity about what that
standard requires, and we think that the conduct in this
case was in fact egregious and clearly violated that
standard. We think that the trial court erred by
rejecting Petitioner's Brady claimand for that reason
we think that its judgnent should be reversed.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel,
counsel

The case is submtted.

(Wher eupon, at 12:12 p.m, the case in the

above-entitled matter was submtted.)
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